. davit of the
" #hetrial court to

] nff in Error,
“Klorida, Defend-
;:;-]3’_ val county.

i)

-

, m -aj.)pl'i'&ﬁon 'for a
- venue, based upon the
of prejudice against. the ac-

18 supported only. by the affi-
‘the accused, the refusal of
‘nal o grant. it will not be
Teversed in the absence of any show-

ang that the  decision was not based

upon the insufficiency of the proof of
~ the facts alleged in the affidavit, and
71t does not appeéar th

at the accused
Was prevented from getting corrob-
orative evidence by hostile public
sentiment. = :
2. A motion in arrest of judgment
on the ground of a defect in the in-
nt should be exhibited in’ the
"Tecord proper, and not in the bill of:
®xceptions.

3. An indictment alleging the in-
fliction of a mortal wound upon the
body of the deceased is sufficient
without stating upon what particular

_part of the body the wound was in-
flicted

4. The court instructed the jury
‘that “sheriffs, deputy sheriffs and
constables are not only authorized to
arrest public offenders without war-
rint, but are required to do so, for
all offenses committed in the pres-
ence of an officer:” Held, to be
erroneous as not correctly stating the
law on the subject.

5. The court refused an instruc-
tion for the defendant to the effect

* that a sheriff and his deputies have

no right to make an arrest of any
person without lawful warrant, ex-
cept the person has committed a fel-
ony or is engaged at the time in a
riot or unlawful assembly, or is about
to commit a felony: ZHeld, that the
refusal was correct because of the
failvre of the instruction to include
the idea that the officer may arrest
without warrant for any misde-
meanor tending to a breach of the
peace when committed in view of
the officer making the arrest.

6. When a general exception is
taken to the refusal of the court to
give several charges asserting sepa-
rate distinet propositions of law, and
any one of the charges is wrong, the
exception will be disallowed.

Judgment reversed.

T. A. & B. B. MacDonell, for
plaintiff in error; William B. Lamar,
Attorney-General, for the State.

Albert Gray, Plaintiff in Error, vs.
The State of Florida, Defendant in
Error—Jackson county.

MasryY, J.:

1. A statement in- a motion for a
mew trial is not self-supporting- in
view of a ruling of the court denying
it.

2. Chapter 4400, Laws of:1895,
, prohibits prosecuting officers from
commenting before the court-or jury
upon the failure of an accused totes-
tify as a witness in his.own behalf,
and it is the duty of trial courts to
see that such impropriety is not com-

3. After the State closed its testi-
mony, the accused examined several
witnesses in his defense,  though he
did not testify in his own behalf; the

prosecuting officer in his argument to |-

the jury stated that the evidence as
it stood beforethem unexplained and
uncontradicted, although it did not
point positively to the defendant,
was sufficient to warrant a verdict
of guilty: Held, To be a permissi-
ble comment on the evidence
as it existed, avoiding as it
did, any reference to the failure
of the defendant himself to explain

" or contradict what had been intro-

duced.

4. Near the body of a deceased
found in a road a human track was
seen leading away with certain pecu-
liarities; a witness for the State tes-
tified that about one month before
the killing he saw tracks made by the
accused and they were the same as
that found near the body: Zeld, not

-to be objectionable on the ground

of remoteness.

5. To show flight after a homi-
cide it is competent to prove by wit-
nesses living so near the accused and
aecustomed to see him so often when
at home that a failure to see him
there would tend to show absence,

that he was not seen there after the

killing. -

6. Testimony having a tendency
to prove a material circumstance in
the case is material though its bear-

ing may be slight.

ny-Pectorals
® A QUICK CURE FOR  §
® COUGHS AND COLDS§
b me sy d |

An Ny M S A o

/' Large Battles, 25¢.
DAVIS & LAWRENCE CO,, Limited,
i hop’.o’?ﬂ'rywxm" e

the county where the trial

e i

.

My desk at the office and tried
two of the best expert physicians of
Chicago, but obtained no kenefit,”
writes L. B. Long, Supt. Manistee
Furniture Works, Manistee, Mich. “I
was completely, run down and sleep
or rest was impossible. When in
this condition 1 concluded to ftry
Dr. Miles’ Nervine, and after using
three bottles, am now enjoying
health and attending to business
without any fatigue whaiever. It re-
stored my health completely.”

Dr.Miles’ Nervine

is sold by all dmgglsts on guarantee,

}isr:bobttyle benefits or money back.

Book on heart and nerves sent free.
Dr. Miles Medical Company, Elkhart, ind.

7. After the retirement of the jury
under the charge of the court they
returned into court and requested to
know whether under the law they
must find a verdict of murder in the
first degree or acquit, or whether
they could find ‘the accused guilty of
some lesser offense, and the court re-
read to them portions of the charge
given bearing on the matter enquired
about; thereupon defendant objected
toa word in the charge on the ground
that it was indefinite and the court
added in- writing and read to the
jury the explanation of the word as
insisted on by the defendant:
Held, That the objection made
was removed by the .explanation
given by the court. . - ey

8. -A portion of a charge excepted
to must be construed in connection
with other portions given. and also
the facts in evidence.

9. It is proper to refuse a portion

should know to a moral certainty that
they have all the facts -and cir-
cumstances before them before they
can convict; and if they feel after con-
sidering the evidence that some im-
portant matter of proof has been
omitted, and their minds were not
satisfied, this was a reasonable doubt
upon which they should acquit.

sustain the verdict. -

Judgment affirmed.

‘Calhoun & Farley, for plaintiff is
error; William B. Lamar, Attorney-
General, for the State.

Bill Morrison, Plaintiff in Error, vs.
The State of Florida, Defendant
‘in Error.—Holmes county..

TavLor, J.: .

Criminal Law—Charging in Writing

—Utilizing . Charges Giggn in

Another Case — Reiterating

Charges Given—Charges to be

Given Literally as Written—Dy-

ing Declarations, Where There are

Several, any one or all Admissi-

ble—Appearances of Danger in
Self-Defense. = .- '

1. Section 2920, Revised Statutes,
provides that the charges of “the
court to the jury in capital cases
shall be wholly in writing, and sec-
tion 1091, Revised ‘Statutes, pro-
vides that such charges shall be
signed by the judge and- be by him-
filed in the case immediately after
delivery or refusal, and form part of
the record in-the case. When charges
are given' and filed. in compliance
with these  provisions of law, they
become a part of the record - in the
particular case in which (they are
given, and trial judges should not
withdraw them from the record of
the case of which they form a part,
and make them by refiling and in-
terlineations a part of the record of
another, different and subsequent
case.”

2. Charges in writing should be
given literally as they are written.

3. Exceptions to the form or man-

{ner in which charges are given

should be seaonably made, at least
before the rendition of the verdict,
otherwise objections thereto will be
held to have been waived.- .

4. Where a mortally wounded
party, under a full appreciation of
his condition, with a full belief in
the certainty of his imminently im-
pending death, and without hope of
recovery, several complete

) | statements at different times of the

transaction by which he received his

2 | wounds, any one or all of such com- |
lete statements are admissible in

8 THROAT or LUNGS$|p

evidence, and the State is not con-

5" (separate and | distimet statements

of a charge asserting that the jury|

10. Testimony held sufficient to|

fined to any particular one of them, |
y |nor is it necessary to offer all of the

)
e

. THE WEEKLY TALLAHASSEEAN: THURSDAY. JULY 19. 1900,
=~ | made at differént times i order to| _
|render other distinet declarations,|
made at other times, admissible in ||
evidence. Sheuld any of such sev.|
eral declarations be inconsistent or|

contradictory to others made by the
declarent, it is open to the defense to
show the fact, and .the burden is

upon the defense to show it if it ex-
ists. ol -
5. The following charge: «Ip

considering and weighing -the evi
dence you should use the same judg-
ment, reason, common sense and

- | general knowledge of men and af-
fairs as you havein «very day life,” | 4

held to be proper. : .
6. The appearancesof impending

{imminent danger to one’s life or|

limb must be such as would actuate

a reasonable, cautious and prudent

man, before they can excuse the

giving of a mortal blow in self-de-
fense.

7. A verdiet convicting of murder
in the second degree will not be set
aside on the ground that the evi-
dence does not make out that de-
gree of the crime in terms as defined
by the statute, if the evidence in the
case would have supported a find-
ing of murder in the first degree.

8. An indictment containing a
single count charging murder in the
first degree also contains a charge of
murder in the second degree.

The majority of the court hold
the evidence sufficient to sustain the
conviction (Taylor, C. J., dissents).

Judgment affirmed.

D. L. McKinnon, for plaintiff in
error; William B. Lamar, Attorney-
General, for the State.

The Jacksonville Street Railroad
Company, Plamtiff in Error, vs.
R. J. Walton and Margaret E.
Walton, Defendants in Error—
Duval county. On motions to
strike Bill of Exceptions.

TavLog, C. J.:

Appellate Practice—Bills of Excep.-
tion, how prepared—Striking parts
or the whole of Bills of Exception
— Matter erased from Bill before
Judge’s Signature—Care to be
used in Certifying—Reference to
Evidentiary Bill to test substantial
make up of Bill proper.

1. Where the Circunit Judge be-
fore certifying and signing a bill of
exceptions strikes or erases matter
therefrom,- such erased or stricken
matter forms no part of such bill, and
it should be omitted by the clerk in
copying such bill into the transeript
of the record.on writ of error.

2. Where a bill of -exceptions is
regularly incorporated in 3 transcript
of record that is properly certified by
the clerk below to contain a.true and
correct copy of such “papers and pro-
ceedings in said cause as appears upon
the records and files of his office,” in
the absence of any proper showing to
the contrary, it is sufficient evidence
of the fact that such bill-of excep-
tions was filed with the clerk below.
3. The duty devolves upon the
plaintiff in error or his counsel upon
resort to. an appellate court to make

|the errors complained of clearly to.
|2Ppear, if they in truth exist, by a

proper record of all the facts and cir-.
cumstances pertinent to, and con-
nected with, such alleged error, but
in exhibiting them the duty likewise
devolves upon him to exhibit all such
facts and circumstancés fairly and
truly. And when such' matters are
exhibited by a bill of exceptions; the-
duty likewise devolves upon the trial
judge to see to it carefully, before
giving such bill authenticity by his
signature and certificate, that it does
fairly, fully, truly and justly set forth |
the matters exhibited thereby exactly
as they transpired at the trial, and
this duty is emphasized when it is re-
membered that a bill of exceptions

depends for its authenticity upon the

certification and signature thereof by
the trial judge, and that when so cer-
tified ana signed it imports to an ap-
pellate court absolute verity, and can
not be altered, amended, averred
against or impeached in-the appellate

court by anything dekors the certified
record. -

4. An evidentiary bill' of excep-
tions, that should contain all the evi-
dence, but nothing besides the evi-
dence, in the case, was 'designed for
the purpose of éntirely separating for
appellate review the question -of the
sufficiency of the evidence to support
the verdict, when presented by an
appropriate assignment of error, from
all other questions raised by any other
assignment of error; and, too, for the

Rheumatism.

M. F. Ballantyne, of Ballantyne & Mec-
Donough’s Iron Foundry, Savannah,Ga.,
says that be has suffered for years from
Rheumatism, and could get no relief
from any source but -P. P. P., which
cured him instantly. He extols the
properties of P. P, P. on every occasion.

P. P.P, is the greatest known ctre for
Rheumatism; it eradicates the disease
out of the system quickly and forever.

P. P. P.. Lippman’s Great Remec v,
cures Salt Rheum, with itsitch and burn-
m%, Scald Head, Tetter, etc.

- P. P. Cures Boils, Pimples, and all
eruptions due to the blood. it

P. P. P. Cures and all

in the sides, back and shoulders,
1ees, hips, wrists and joints.
P. P. P. Cures Blood Poison in all its

Kidney Com:

P. P, P, Gures Catarrh, ;
sipelas, and all skin and bloos s s,

Id by all druggists.

tbeen included therein.

various stages, Old, Ulcers, Sores and-*‘

- - L
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unless

Boils

Mr. R. M. Pratt, Cave, S. C.. vntes building

sible todescribe mK suh'erinﬁ; partof
the time being unable towork or sleep.
Severaldocterstreated me, and I tried
all the so-called blood remedies, but
nothing seemed to 1o me any good.
During the summer of 1588 I was per-
suaded totry S. 5. S., and aftertakin
several es was éntirely cured, an
bave had no return of these painful
pests up to the present time.”

€ases a

" . These unwelcome visitors usually appear in the
- itself from the many impurities

: ' - Carbuncles, which are more 1§ :

eating great holes in.thde'ﬂesh; etht:lst ths strength and

people as blessings; and they patiently and, I %

the mistaken idea that their health :sbangbm% that their %‘::@ 1s too.

Nature’s plan of thinning it The bloed is not too too thick, but is

reﬁeved theentire system will suffer.- The boil or:

troubles, which are only waiting for a favorable

Baneful

proves the a
general heal o, Wik

Our physicians have made blood and skin dis-
: ite study—write them fully about your case, -
and any information or advice wanted will be cheerfully given. We make no charge -
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come

and dangerous,

even cancer, is the result of a b
Keep

cause these painful, disfiguring disedses.
S. S. S. cures
and anentl

perman ) :
up the blood and-ridding the system of

and keeps your blood in order. . -

often
o4

tl%ave‘accm,nul’ateddmme e T
- m‘h Sg=E0L -
anyw:?' y, and this

is full :'l ;?
carbuncle .gives '
p develop. Mgny
the-blood pure, and it.-will kéep the
skin clear of all the irritating impurities that

boils and carbuncles easily

= Ao pnf;gmgaocumlated : ' waste matter. ‘

i wenty Sears I as sorely| - S. 8. S.ismade of rootsanid herbs which act directly on the » and all poisons, no matéer
:ﬁ’::d Y impure blood. It s impos. | ROW deep-seated, are soon overcome and driven out by this [

S. 8. S. is not a new, untried remedy, but for
fifty years has been curing all kinds of blood and skin -
diseases. It has cured thousands, and will cure you.-
It is a pleasant tonic as well as blood

—im-
tite and digestion, builds’ up- your '

o%él: —. - £
Kby on the back of the nech il
fatal, " Boils are regarded by sogg
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whatever for this service. Send for our book on Blood and Skin Diseases—free. Ad
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purpose of determining whether, in
view of the whole evidence in the
case exhibitec - thereby, any error
found is harmless. The bill of ex-
ceptions proper was designed to ex-
hibit all other questions in pais than
the sufficiency of the- evidence to
support the verdict, and should
in and of itself, without reference to
the evidentiary bill, fully, fairly and
truly exhibit all pertinent matters
necessary to the proper consideration
and adjudication of the different as-
signments of error thereby ex-
pected to be maintained. The &l
of exceptions proper will never be
resorted to to _test the question of
the sufficiency of the evidence to
support the verdict, that question
being exclusively confined to a con-
sideration of the whole evidence as
set forth and exhibited in and by the
evidentiary bill, regardless of such
such parts or portions of the evi-
dence as may be exhibited in the biil
of exceptions proper for the erpose
therein of other questions assigned
as error. While this is the distinet-
ive office of said two respective bills
of exception, that will in every case
govern and guide the appellate court

exception to the other in aid of, ex-
planatory of, or to supplement, or to
impeach any matter or question that,
under the rules, properly belongs ex-
ciusively to either, except to deter-
mine from the evidentiary bill
whether any error found is harmless;
yet on a preliminary motion, sea-
sonably made, directly to test the
question. of compliance, with - the
rules in the. make-upsnf the bill of
exceptions proper, thé court, for the
purpose of determining such ques-
tion, will . resort to the evidentiary
bill, as part of the whole authenti-
cated record in the. case, when it is
urged that such evidentiary bill will
disclose the fact that the bill of ex-
ceptions proper has been.made up in
its substance in paient violation of
the riles, and in such manner as to
make that' appear to be error which
may not be error were the proper
matters set forth in such bill that the

Tules contemplate it should contain,

and that have been omitted there-
from, and such evidentiary bill sifows
¢ould with truth and propriety have
And upon
such preliminary motion the court
will not strike out the whole or any
part of the bill of exceptions praper,
when there are other questions prop-
erly presented thereby for adjudica-
tion, but upon such motion will ad-
judge in advance that it will not con-
sider, on the final determination of
the case, any assignment of error
founded npon matter thus improperly
set forth. - (Carter, J., dissenting).

9. The  well-established rule is
that every chargé given' by the court
to the jury must be predicated upon
some testimony adduced in the case
tending to support the jfucts hypo-
thesised in such charge. The de-
sign of the rules adopted' for the
preparation of bills of exception
proper ‘in requiring a statement of
the evidence, or what the evidence
tended to prove in connection with
the charge predicated on -such evi-
dence, was not for the purpose of
testing the truth of such evidence,
or as a test of the weight or pre-
ponderance of evidence, but solely
for the purpose of disclosing to the
appellate court whether or not the
above well-settled rule had been ob-
served by the trial judge in his
charges of the law of the case to
the jury, viz: whether the charges
given, or requested and refused, were

or were not predicated on sufficient

During last May anjinfant child of our
neighbor was suffering from cholera in-
fantum. The doctors had given up all
hopes of recovery. I took a bottle of
Chamberlain’s Colic, Cholera and Diar-

evidence adduced -in the ease. All
that the rules contemplate or require
in the exposition of the evidence
upon which charges were predica

is that the bill of - exceptions prop®§
shall correctly state, in connection
with every charge that hypothesises
any given state of facts, the evidence
actually adduced -in the case that
tends to establish.the particular state
of facts hypotliesised in"such charge,
and thisin as concise form asis
compatible with a just, fair and com-
plete test of the proposition as to
whether or not such charge was
warranted by the facts adduced in
evidence. The testimony adduced
in rebuttal or impeachment of the
evidence  upon  which any
charge was predicated has no
place in the exposition in the bill of
exceptions of the evidence upon
which such charge was actually pre-
dicated; neither should evidence be
stated in connection therewith that is
wholly foreign to the state of facts
hypothesised in the given charge: If
a charge is given, or requested and

refused, by a judge that hypothesises
2 state of facts or a statement of fact

| that there was 1o testimony tending
m the final consideration of cases on | to prove, the fact should be stated in
their merits, and while the court!the bill of exceptions that there was
upon such final consideration will | no evidepce adduced tending to prove
not refer from one of such bills of | the statti facts or fact hypothesised

in such ¢f@rge; or, if there is differ-
ference ofcopinion as between coun-
sel and the judge as to the true ten-
dency of the proof conceived to be
supportive of any such charge, the
particular evidence itself thus con-
ceived to be supportive thereof
should be stated in the bill of excep-
tions, so that the appeliate court may
determine the applicability of the
charge to-the proofs thought to be in
sustenance of Jt.- o

6. The rulée®!contemplate that in
making up bills of exception based
upon the admission or rejection of
evidence, where the evidence admit-
ted or rejected, forming the subject
of the exception does not in and of
itself show wupon its face its perti-
nency and relevancy to the issue be-
ing tried, and there is other evidence
either admitted, or proffered and re-
jected, that will connect it with the
case and show its relevance and per-
tinence, such other connecting evi-
dence should be set forth in the bill
of exceptions so _as to enable the ap-
pellate court fully and fairly to pass
updn the propriety or impropriety of
the admission or rejeetion thereof.-

Motions to strike bill of exceptions
and specified parts thereof denied.

‘Alex. St.-Clair Abrams, for mo-
tions; John E. Hartridge and J. B.
Whitfield, contra.

M. B. King, Plaintiff in Error, vs.
The State of Florida, Defendant
in Error—Duval county.

MABRry, J.: N

1. Section 2591, Revised Statutes,
providing that whoever aids or as-
sists a prisoner in escaping, or at-
tempting to escape, from anm officer,
-or person who has the lawful custody
of such prisoner, shall be punished,
etc., -does not so describe the offense
intended to be created as to come
within the rule that an indictment or
information following the language
of astatute without further expan-
sion will be sufficient.

2. An essential of the crime created
by Section 2591, Revised Statutes, is
that aid and assistance to escape; or

| attempt to escape, must be Ziven to

a prisoner in lawful ctody, and un-
der Section 2892 an allegation that’
the prisoner was at the time of being
assisted to escape held in lawful cus.
tody of a known publie officer au-
thorized to have stch custody will be
sufficient. :

.Judgment affirmed. .

; A W. Cockrell & Son, for plain-
tiff in error;: William B. Lamar, At.-
torney-General, for the State.

e

A Story of Culberson, -3

In the Fifty-first congress, When
Speaker Reed first gained the title of
%czar” by his arbitrary decisions, Judge
iCulberson was one of his strongest
supporters, although he gave the speak.
‘er no public indorsement, for politieg}
reasons. One afternoon while the Dep.
ocrats were in a terrible tumult over g
decision of the speaker and the pro-
ceedings of the house were Very near
riot a thunderstorm came up. Whep
the confusion was highest, a blinding
flash of lightning and a terrible crash
of nature’s artillery startled every sog}
on the floor and caused a profound s
lence. Judge Culberson, like every-
body else, was deeply moved, but was
the first to recover. “That was God
Almighty, sir, calling this house to or-
der,” he exclaimed in an impressive
tone, addressing the speaker. Then,
turning to his colleagues, he said, “Now
let us proceed to business like men.”

An Unreliakle Adage.

“I suppose you lay a great deal of
stress on the adage ‘Money talks’”
said the man who gets familiarly face
tious. ,

“No, sir,” said Senator Sorghum. “If
you had observed as many investiga-
tions as I bave, you’d know that the
success of pecuniary. cnterprise fre-
quently depends on the ability to keep
perfectly still.”—Washington Star.

Kind of Her.

May—The girls were all erazy to
Enow whether you are engaged.

Marion—But you didn’t tell them, did
you?

May—Oh, no! 1 said that when the
time came you wanted to aunounce it
yourself.—Detroit Free Press.

The Roar of Batile,

The roar of the nmavy’s four point
seven’s, their crash, their rush as they
passed, the shrill whine of the shrap
nel, the barking of the howitzers and
the mechanical, regular rattle -of the
quick firing Maxims, which sounded

like {igadi¥icking of many mowing ma-
| chiBSS9¥ a hot summeér’s.day. tore the
air with such hideous noises that one’s

skull ached from the concussion, and:
one could only be heard by shouting.
But more impressive by far than this
hot chorus of mighty thunder and pet-
ty bhammering was the roar. of the
wind which was driven down into the
valley beneath and which swept uwp
again in enormous waves of sound. It
roared like a great hurricane at sea.
The illusion wds so complete that you
expected, by looking down, to see the
Tugela lashing at her banks, tossing
the spray hundreds of feet in air and
battling with her sides of rock. It was
like the roar of Niagara in a gale, and
yet when you did look below not a leaf
was stirring, and the Tugela was slip-
ping forward, flat and sluggish and in
peace.—From “With Buller’'s Column,”
by Richaré Harding Davis, in Serib-
ner’s.

Ahead on Prayers.

A bishop traveling in the depth of
winter ecame to a house of a presid
ing elder to spend the night. The
weather was bitterly cold, and the bed:
room into which the bishop was shmjm
had a thick coating of ice on the wit
dows. The elder waited to see the
bishop safely between the feather beds.
But when the bishop, half frozem,
jumped into bed without stopping 10
say his prayers the elder remonstrated
with him.

“You have forgotten to say youf
prayers,” he said.

“No,” answered the bishop. “I &k
ways keep ‘prayed up’ in preparatiok
for nights that are as cold as tLis.”

Natural as Life. )

Two ladies who had not seen eack
other for years recently met in the
street. They recognized each ather
after 3 time, and their recognition waé
cordial.

- “So delighted to see you again. Wb
You are scarcely altered.”

“So glad, and how little changed yoU
are! Why, how long is it since W&
met??

“About ten years.” -

“And why have you never been ¥®
see me?”’

“My dear, just look at the weathe®
Wwe have had.”

3 Growing Cold.

Mrs. Bridey (sobbing)—I don’t ear® .
what you say, Harry doesn't love D&
as much as he did.

Her Mother—How ridiculous!

you were the dearest girl on earth. -

Mrs. Bridey—That's just it. He 058

to call me “the dearest girl that ¢
uved.”—w Press. “ 8

—— —

4 Whyi
only this morning I heard him tell yo&=0

-, '*“‘l:o' el >3
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